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M chael Webster, Trademark Exam ning Attorney, Law Ofice 102
(Thomas V. Shaw, Managi ng Attorney).

Before Simms, Holtzman and Rogers, Adm nistrative Trademark
Judges.

Opi ni on by Holtzman, Admi nistrative Trademark Judge:
The above applications have been filed by Connect, Inc. to
regi ster the foll owi ng marks:
PONERNET
for "high speed conputer hardware communi cation
servers and conputer network device interoperability
software for use in integrating nultiple and

i nconpati bl e asynchronous wirel ess client conputer
networks"! in Class 9.

! Serial No. 75/619,820; filed January 12, 1999, alleging dates of
first use and first use in conmerce on May 15, 1997.
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PONERNET TW NCLI ENT

for "Conputer software for wireless data termnals
for use in providing high speed interoperability
bet ween servers and both thin and thick clients"?
in Class 9.

PONERNET OPENAI R

for "high speed conputer hardware comrunicati on
servers and wi rel ess conputer network device
interoperability software for use in providing

i nteroperable wrel ess conputer network services
in Class 9.

w3

POAERNET ENTERPRI SE

for "priority managenment conputer software for

use in managi ng the performance of data with

different class of service requirenents on a

conputer network"* in Cass 9.

The Trademark Exam ning Attorney has refused registration
under Section 2(d) of the Trademark Act in each application on
the ground that applicant's marks, when used in connection with
applicant's goods, so resenble the mark POANERNET shown in

Regi stration No. 1,877,456 for "conputer software prograns for

use with uninterruptible power supplies (UPSs) for UPS nonitoring

2 Serial No. 75/695,625; filed April 30, 1999, alleging dates of first
use and first use in comerce on January 15, 1999.

% Serial No. 75/695,626; filed April 30, 1999, alleging dates of first
use and first use in comerce on April 15, 1999.

* Serial No. 75/695,630 filed April 30, 1999, alleging a bona fide
intention to use the mark in comrerce; the word ENTERPRI SE has been
di scl ai nmed.
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and unattended shutdown of network operating systens” as to be
likely to cause confusion.?

When the refusal in each case was nmade final, applicant
appeal ed. Briefs have been filed and an oral hearing was held.
Because the issues in these four applications are substantially
the sane, the appeals have been consolidated and are being
treated in a single decision.

In any |ikelihood of confusion analysis, we |ook to the
factors set forth inlInre E. |I. du Pont de Nemours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular attention
to the factors nost relevant to the case at hand and the evi dence
of record, including the simlarity of the marks and the
rel at edness of the goods or services.

Applicant's mark PONERNET and registrant's mark POAERNET are
identical in sound and appearance. The neani ng of POANERNET nay
differ somewhat in relation to the respective goods, POAERNET in
registrant's mark suggesting electrical support to a network and
applicant's PONERNET mar k suggesting the strength of the network.
However, these differences in neaning are subtle, and not likely
to be readily perceived or recalled by purchasers in a marketing
environment. Thus, we find that the simlarities in the two

ternms far outwei gh any possible differences in their neaning.

> | ssued February 7, 1995; Section 8 and 15 affidavit accepted and
acknow edged, respectively.
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Mor eover, although POMNERNET i s suggestive of the respective
goods, there is no evidence that the termis commonly used or

regi stered for such goods, or any other evidence in the record to
suggest that POAERNET should be entitled only to a limted scope
of protection.

Registrant's PONERNET mark is fully enconpassed by
applicant's other marks, POANERNET TW NCLI ENT, POAERNET ENTERPRI SE
and PONERNET OPENAIR  The additional words in those narks,

TW NCLI ENT, ENTERPRI SE and OPENAI R, do not substantially affect
the overall commercial inpressions the marks convey, particularly
in view of the suggestive nature of those words in relation to
the identified goods. The term TW NCLI ENT suggests the type of
conput er configuration, the term OPENAIR suggests the type of
transm ssion, and the disclained word ENTERPRI SE is at | east
suggestive of the type of network.® Therefore, each of
applicant's nmarks, when considered in relation to the mark

POWNERNET al one, is nore likely to suggest a product related to

® The identification of goods for the POMERNET TW NCLI ENT mark states

t hat applicant provides software for use "between...both thin and thick
clients." A "thin client" is defined as "a desktop conputer that

downl oads all applications fromthe network server and obtains all of
its data fromand stores all changes back to the server” and a thick or
"fat client" is "[a] client machine in a client/server environnent that
perfornms nmost or all of the application processing with [ittle or none
performed in the server." The Conputer dossary (Ei ghth Edition 1998).
The word "enterprise" suggests, for exanple, that applicant's network

i ncludes different types of networks and conputer systens from
different vendors. Id. The term"open air transm ssion” is defined in
t he Data Tel ecommuni cations Dictionary (1999) as "[a] type of

transm ssion.... Radio, shortwave, and m crowave transm ssions are
primarily open air systens."
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regi strant's PONERNET software rather than a different product
and source therefor.

Turning to the goods, the Exam ning Attorney contends that
applicant's and registrant's goods are rel ated based on the fact
that registrant's UPS software is used in connection with
applicant's hardware comuni cati ons servers and software
products. The Exami ning Attorney argues that both applicant's
and registrant's software products are used with comunication
servers in a conmputer network and that a conputer network
enconpasses W rel ess networks. The Exam ning Attorney has
submtted the follow ng conputer dictionary definition of UPS
descri bing the function and purpose of a UPS device as:

Backup power used when the electrical power fails or drops

to an unacceptable voltage level. A UPS system can be

connected to a file server so that, in the event of a

problem all network users can be alerted to save files and

shut down imediately.’

As support for his position that the goods are related, the
Exam ning Attorney has made of record six use-based third-party
regi strations and one third-party application covering both power

supplies or uninterruptible power supplies for conputers, on the

one hand, and communi cations servers and software, including

" The Conput er Desktop Encycl opedia (1996).
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client/server software, on the other.® In arguing that the
respective goods are likely to be used and purchased by the sane
parties, the Exam ning Attorney notes that there are no
restrictions in the respective identifications of goods as to
mar kets or purchasers and points to the statenent in the second
of two declarations of applicant's CEQ, Janmes F. Christofferson,
that "both products may be purchased by the sane ultinmate
consuner."” The Exam ning Attorney namintains that despite the
fact that respective goods performdifferent functions, the sane
person, such as a network adm nistrator, will purchase both
products or will influence purchasing decisions.

Applicant, on the other hand, attenpts to distinguish the
mar kets or fields for the respective goods as well as the
purchasers for those goods. Based on the two declarations of M.
Christofferson, applicant argues that the products, while both
i nvol ving conput er software and some connection to conputer
networks, are unrelated in that they are used in different ways
in different fields "having nothing to do with one another apart
froma common connection to the general field of conmputers.”

(Brief, p.2). Applicant contends that while registrant's goods

8 The remai ning seven third-party applications subnitted by the

Exam ning Attorney are not based on use, but rather on an intention to
use the mark, and are therefore of little probative value. The

Exam ning Attorney's printouts fromthe two third-party websites are
not particularly useful because it is not clear fromeither web page

t hat any conputer products are being of fered.
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are "used in the field of power managenent to conputer networks,"
applicant's products "[are] in the field of interoperability of
devi ces serving wirel ess conputer networks." (Brief, p.6).
Applicant maintains that the fact that both products "have sone

connection to conputer networks," does not in itself establish a
rel ati onshi p whereby rel evant persons woul d be confused.
Applicant further argues that "there is not a shred of
evi dence that those who would be involved in the purchase of
applicant's products would al so be involved in the purchase of
registrant's [products]." (Brief, p.6). It is applicant's
contention that the Exam ning Attorney has failed to identify
"'rel evant persons' who would be confused by the twonmarks."
(Reply brief p.2). According to applicant, the purchasing of
uni nterrupti bl e power supplies would fall to those responsible
for facilities nmanagenent whereas "the custoners wi th whom
[ appl i cant does] business typically have purchased or are about
to purchase handhel d bar code scanners to be used in keeping
track of inventory and the like." (Decl. January 31, 2000, p.1).
Rel ying on El ectronic Design & Sales, Inc. v. Electronic Data
Systems Corp., 954 F.2d 713, 21 USPQ2d 1388 (Fed. Gir. 1992),
applicant argues that the fact that both products "may be
purchased by the sane ultimte consuners” is not sufficient to

identify a "relevant person”™ within the nmeaning of that case

since the "ultimte consuners” are conpani es, not individuals
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within the conpanies. Applicant further contends that the

sophi stication of the purchasers of its products "is evident”
(brief p. 6) and that there is no evidence that the "ordinary
user" of conputers on a network woul d have occasion to know ngly
use these products nmuch | ess have nore than a de mnims

i nfl uence on purchasi ng deci sions for those products.

Where the marks are identical, or nearly so, as in this
case, it is only necessary that there be a viable relationship
bet ween the goods in order to support a holding of |ikelihood of
confusion. 1In re Concordia International Forwarding Corp., 222
USPQ 355, 356 (TTAB 1983). There is at |least a viable
rel ati onship between the goods in these cases.

First, it is necessary to understand the nature of
registrant's software program and the inportance of its role in
networ k operations and stability. Registrant's software program
is used with uninterruptible power supplies (UPSs) for UPS
nmoni tori ng and unattended shutdown of network operating systens.
The UPS device is described in the dictionary definition supplied
by the Exam ning Attorney, and to further assist our
under st andi ng of applicant's software, we take judicial notice of
the followi ng additional dictionary references. To begin wth,

as expl ai ned i n Random House Wbster's Conputer and | nternet
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Di ctionary,® the "power supply,” that is, "the conponent that
supplies power to a conputer,” is usually provided through a
standard electrical outlet. Since not all power supplies "do an
adequat e voltage-regul ation job,...a conmputer is always
susceptible to large voltage fluctuations.” 1d. For exanple,
power surges, blackouts or brownouts nay cause damage to the
server and may cause unsaved data to be corrupted or
irretrievably lost. See Mcrosoft Conputer Dictionary Fourth
Edition (1999). |In order to prevent such damage, an
uni nterrupti bl e power supply (UPS) device is connected between a
conputer and the power supply to "ensure[] that electrical flow
to the conputer is not interrupted.” 1d. As further explained,
UPS devi ces
...are equipped with a battery and a | oss- of - power sensor;
if the sensor detects a |loss of power, it switches over to
the battery so that the user has tinme to save his or her
wor k and shut off the conputer
It is noted, as indicated i n Random House Wbster's Conputer &
Internet Dictionary, supra, that nany UPSs "now offer a software
conponent that [enables the user] to automate backup and shut down
procedures in case there is a power failure while [the user] is
away fromthe conputer.”™ This is the type of software registrant

provi des under its POAERNET mar k.

 Third Edition, 1999.



Ser. Nos. 75/619, 820; 75/695, 625; 75/695,626; and 75/695, 630

There is no question that there are specific differences in
the respective products in this case. They do not have the sane
function and they are not used for the same purpose.!® However,
the question is not whether purchasers can differentiate the
goods thensel ves but rather whether purchasers are likely to be
confused as to the source of the goods. See Helene Curtis
I ndustries Inc. v. Suave Shoe Corp., 13 USPQRd 1618 (TTAB 1989).
Thus, it is not necessary that the goods of the applicant and
registrant be simlar or conpetitive to support a finding of
i kelihood of confusion. It is sufficient if the respective
goods are related in sone manner and/or that the conditions
surroundi ng their marketing are such that they would be
encountered by the sane persons under circunstances that coul d,
because of the simlarity of the marks used thereon, give rise to
the m staken belief that they enmanate fromor are associ ated
with, the sane source. See In re Albert Trostel & Sons Co., 29
UsP2d 1783 (TTAB 1993).

Not wi t hstandi ng the differences in these products,
applicant's communi cations servers and software, on the one hand,
and registrant’s UPS software, on the other, are related in the
sense that the UPS software would be an inportant if not an

i ndi spensabl e accessory for applicant's hardware server system

9 However, contrary to applicant's apparent contention, the terninol ogy
"conputer network"™ retains its ordinary neaning in the context of
either applicant's or registrant's goods.

10
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and associ ated software used in running w rel ess conmuni cati ons.
In addition, the third-party registrations and third-party
application made of record by the Exam ning Attorney, while not
evi dence of use of the marks therein, suggest that applicant's
and registrant's products are of a type that would emanate from
the sane source. See, e.g., Inre Albert Trostel & Sons Co.,
supra at 1785-1786; and In re Mucky Duck Mustard Co., 6 USPQd
1467 (TTAB 1988).

Applicant contends that the markets for the respective
products are different. However, there is no restriction in
registrant's identification which would |imt registrant's sale
of its UPS software to any particular nmarket or field. In fact,
it wuld seemto be a matter of common sense for any conpany to
use sonme formof UPS device to ensure the stability and efficient
performance of its conputer system regardless of the particular
field in which that systemis used.

Furthernore, the purchasers for applicant's and registrant's
products would be the sanme. It is reasonable to assune that the
sanme individuals, that is, a network nmanager or adm nistrator or
consul tant or sone other conputer specialist in a conpany, woul d
make the purchasing decisions concerning both products. There is
no limtation in registrant's identification of goods, and
not hing inherent in the nature or function of its goods which

woul d operate to Iimt the particul ar purchasers for registrant's

11



Ser. Nos. 75/619, 820; 75/695, 625; 75/695,626; and 75/695, 630

UPS software to purchasers other than those who woul d purchase
applicant's goods. Furthernore, although applicant denies that
the respective purchasers are the sanme, applicant has failed to
identify any person or departnment within its custoners
organi zati ons who woul d be responsi ble for purchasing applicant's
system and has not expl ai ned why such person woul d not al so
purchase power supply software for that systemfromregi strant.
Mor eover, even if the actual purchasers for the respective
products are not the sane, the users of applicant's network, not
the "ordinary user" described by applicant, but those responsible
for the managenment or mai ntenance of the system would be likely
to influence the decision to purchase such goods in the future.

Finally, we note that although no specific evidence on this
poi nt has been submitted, it is reasonable to assunme that the
over | appi ng custoners for, or users of, applicant's and
registrant's goods woul d be relatively sophisticated and
know edgeabl e about those products. However, even such persons
woul d be susceptible to source confusion, particularly under
ci rcunst ances where, as here, the goods are related and are sold
under virtually identical or substantially simlar marks. Seeln
re Total Quality Goup Inc., 51 USPQ2d 1474 (TTAB 1999).

To the extent that we have any doubt on the issue of

i keli hood of confusion, it is settled that such doubt nust be

12
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resolved in favor of the prior registrant. In re Shell Gl Co.
992 F.2d 1204, 26 USP@d 1687 (Fed. G r. 1993).

Decision: The refusal to register in each case is affirned.

13



